
Copyright 2017 American Medical Association. All rights reserved.

Making Health Care Markets Work
Competition Policy for Health Care

Many studies have examined trends toward increasing
consolidation of physician practices and hospitals in the
US health care system and the negative effects of
decreased competition on the quality of patient care
and health care costs.1 Since 2010, there have been 561
hospital mergers,2 and nearly half of hospital markets
are highly concentrated.3 Independent physician prac-
tice has declined; 33% of 929 419 active physicians in
2013 were employed by hospitals4 and many more are
in affiliate relationships. A recent article acknowledged
that there is little evidence of the promised benefits of
such consolidation to patients or society, and it called
on the presidential administration to “ensure that we
have a dynamic health care marketplace.”5

Despite general consensus among economists and
health policy experts that competition enhances
patient choice, improves quality, and reduces cost,6

few actionable policy recommendations have been
offered beyond greater antitrust enforcement by the
Federal Trade Commission. In this Viewpoint, we pro-
pose a new competition policy for health care that
involves multiple federal agencies in addition to
the antitrust enforcement agencies, state govern-
ments, and private stakeholders. The proposals fall into
3 categories: maintaining the competitiveness of
health care markets; preventing anticompetitive prac-
tices by dominant market players; and encouraging
entry by new competitors.

Maintaining Health Care Market Competitiveness
Hospital employment of physicians reduces competi-
tion by combining competing practices, thereby elimi-
nating them as competitors, and by pressuring the
employed physicians to refer patients to that hospital
and its affiliated specialists. Some clinician and hospital
payment policies inadvertently drive this consolidation
by providing higher reimbursement for identical ser-
vices based on the site of care. “Facility fees” paid to
hospitals for physician services in outpatient depart-
ments were originally designed to contribute to hospi-
tal overhead for services that could only be provided
in hospitals. These fees are now applied to services
typically provided outside of hospitals. Physician prac-
tices purchased by hospitals can receive higher pay-
ment rates from payers (and patients) for provision of
these services. This differential distorts the market-
place and artificially encourages hospital employment
of physicians.

The Medicare Payment Advisory Commission rec-
ommends eliminating this additional payment for ser-
vices frequently performed in physician offices and not
related to emergency services. Congress only elimi-
nated these payments prospectively (for future acqui-

sitions), leaving much of the distortion unaddressed.
Policies such as the US Department of Health and Hu-
man Services’ 340B Drug Pricing Program, which en-
ables hospitals to obtain pharmaceuticals at lower prices
than independent physicians, have similar effects and
should be ended.

Another reason for the decline in independent phy-
sician practices is the mounting burden of administra-
tive and regulatory requirements. Finding ways to re-
duce this burden can avoid furthering consolidation and
damaging competition. The complexity of the Medi-
care Access and CHIP (Children’s Health Insurance Pro-
gram) Reauthorization Act (MACRA) and the quality pay-
ment program have raised concerns that such
requirements will push physician practices to join hos-
pitals and health systems.

The administrative aspects of practice payment
should be simplified, including the burden of manual
data collection and cumbersome reporting require-
ments for a plethora of disparate measures. As has
been recommended by many others, the number of
quality measures should be reduced and standardized
across payers and should have a capacity for auto-
mated reporting, and payers should adopt models
that facilitate integration without consolidation, such
as joint reporting through virtual groups to enable
smaller practices to spread fixed compliance costs
over a larger patient panel. Improving the portability
of quality data and facilitating the integration of elec-
tronic health records will be important to the func-
tioning of such intermediaries.

Expanding payment models that share risk with cli-
nicians can potentially drive independent practices into
employment or affiliation with locally dominant health
systems. Health systems entering accountable care ar-
rangements can use waivers to bypass provisions of the
Stark Law and the Anti-kickback Statute, and use the
claims data provided to capture independent practices
without purchasing them outright.7 Ironically, such con-
solidation defeats the purpose of payment reforms if it
endows hospitals with the market dominance to refuse
new payment methods or negotiate payments high
enough to offset savings from the intended incentives.
Payment reform cannot be considered independently
of the need to maintain competition.

The evidence to date indicates that primary care–
centric independent accountable care organizations can
compete favorably under new value-based models.8

Policies that level the playing field in value-based ar-
rangements, like those finalized in MACRA, can help in-
dependent practices take on reasonable amounts of risk.
Improving access to capital for small-practice account-
able care organizations, potentially through the federal
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loan-guarantee program or advances on shared savings, can also re-
duce consolidation and increase competition.

Preventing Anticompetitive Practices
Federal antitrust agencies and state attorneys general must con-
tinue scrutinizing hospital mergers that pose risks of higher prices
and lower quality. Some states have taken counterproductive ac-
tions that shield merging entities from antitrust scrutiny.9 States
should deploy these only when antitrust authorities agree they are
warranted. There should be increased scrutiny of the acquisition of
physician practices by health systems because the acquired prac-
tices no longer compete with each other, and because these prac-
tices shift their referrals to that system, competition from other hos-
pitals is potentially impeded.

Even where consolidation has resulted in markets dominated
by a few health systems (eg, Boston, Pittsburgh, San Francisco),
federal and state officials can play a crucial role in limiting anticom-
petitive practices. The US Department of Justice and the State of
North Carolina sued the Carolinas Health System for contract pro-
visions that prevented insurers from steering patients to other sys-
tems or from providing patients with information on price or qual-
ity in order to weaken competition and maintain their dominant
position. Massachusetts banned “anti-tiering” clauses through which
dominant hospitals demanded placement in the preferred tier in ben-
efit designs, regardless of their quality or cost profile. State insur-
ance commissioners often have broad powers to review insurers’
contracts with health systems as part of their review of insurer rates.
To our knowledge, this power has not been exercised to prevent
anticompetitive contracting or foster greater price and quality trans-
parency. It is time this is done.

Promoting Entry by New Competitors
and Removing Barriers to Entry
Critical to making markets work is the feasibility of entry by more
innovative or efficient new competitors. Companies and organiza-
tions that are not pushed by the presence or risk of new competi-
tors do not sell at lower prices, work to increase their efficiency, or
make new or better products.

Regulations, such as certificate of need or restrictive licensing,
may have been intended to protect consumers, but they unneces-
sarily limit the entry of health care entities or professionals and of-
ten protect incumbents by making it difficult for new organizations
to enter the market and compete. Certificates of need and “any will-
ing provider” regulations should be repealed, or assessments of their
effects on competition should be required. The trend toward relax-
ing health professional licensure restrictions that allow nurses and
others to provide services they are qualified to deliver should con-
tinue. Licensure reciprocity across states to facilitate more clini-
cians participating in markets should be encouraged. Additionally,
technology and new organizational forms can create entry—the
adoption of innovative new practices such as telehealth should not
be stifled by regulations that limit adoption.

Although the United States has committed to market ap-
proaches in health care, many health care markets are not competi-
tive enough to serve patients well. Action is needed to implement
a comprehensive policy for health care that facilitates competition
and apprehends violators that attempt to reduce competition. These
policies can have immediate and meaningful benefits. The trend to-
ward reduced competition and anticompetitive practices in health
care must be arrested and reversed if markets are expected to func-
tion effectively to serve all Americans.
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